
 
December 21, 2018 

 

Seema Verma 

Administrator 

Centers for Medicare and Medicaid Services 

U.S. Department of Health and Human Services 

7500 Security Boulevard 

Baltimore, MD 21244-1810 

 

The Honorable Steven T. Mnuchin 

Secretary of the Treasury 

U.S. Department of the Treasury  

1500 Pennsylvania Avenue, NW 

Washington, D.C. 20220 

 

Re:   HAB Coalition Comments on Recent Updates to Guidance for Section 1332  

Waivers, State Relief and Empowerment Waivers (CMS-9936-NC) 

 

Dear Administrator Verma and Secretary Mnuchin: 

 

The undersigned organizations write as members of the Steering Committee of the Habilitation 

Benefits (HAB) Coalition to comment on the recently-issued new guidance related to section 

1332 of the Patient Protection and Affordable Care Act (PPACA), entitled State Relief and 

Empowerment Waivers (CMS-9936-NC, issued October 22, 2018). The HAB Coalition is a 

group of national nonprofit consumer and clinical organizations focused on ensuring appropriate 

access to, and coverage of, habilitation services and devices, including benefits within the 

essential health benefit (EHB) category known as “rehabilitative and habilitative services and 

devices” under Section 1302 of the Affordable Care Act. We write to urge you to reconsider the 

Guidance and its implications for consumers’ ability to access habilitative care. 

 

Before coverage of habilitative services and devices was mandated as part of the EHB package 

under federal law, some, but not all, employer-sponsored health plans offered coverage for 

rehabilitation services and devices. Coverage of habilitation services and devices was much less 

common in private insurance.  Habilitation often encompasses similar clinical interventions for 

the same functional impairments as rehabilitation, but instead of lost function due to illness or 

injury, a particular function or skill was never acquired due to congenital and other conditions 

(such as cerebral palsy, spina bifida, congenital hearing loss, etc.).  In fact, only a handful of 

states had adopted coverage requirements for habilitative services in the individual market.   

 

Since the enactment of the EHB package, the clinical, as well as economic, value of habilitative 

and rehabilitative services and devices has been widely acknowledged, and access to these 

services has been expanded to ensure that those with a medical/functional need receive them. In 

fact, the National Association of Insurance Commissioners (NAIC) acknowledges in the NAIC-

developed Uniform Glossary that habilitative services are covered as medically necessary. This 



 
glossary—adopted by the U.S. Department of Health and Human Services (HHS)—accompanies 

the Summary of Benefits and Coverage provided to millions of consumers with employer-

sponsored and individual plans.
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We share the Departments’ goal of increasing access to affordable health care, but we believe the 

new guidance would leave children and adults, particularly those with developmental disabilities 

and chronic/progressive conditions, with less comprehensive coverage and higher out-of-pocket 

costs.  We believe that insurance coverage, whether obtained through an employer, a plan 

purchased on the exchange, or a federal or state program, must ensure access to timely, 

affordable, high-quality habilitative health care that meets the needs of individuals with 

disabilities.   

 

The new guidance could open the door for states to implement significant changes to their 

insurance markets. Those changes could include the proliferation of less comprehensive and less 

expensive plan offerings, including short-term limited-duration insurance (STLDI) and 

association health plans (AHPs). The relaxation of the guidelines around vulnerable populations, 

affordability, and comprehensiveness of benefits could have significant and negative 

implications for some consumers, mainly individuals who are less healthy, or have pre-existing 

conditions, chronic conditions, or disabilities.  Advocates in favor of this added state flexibility 

cite the prospects for additional coverage options that are less expensive and more affordable, 

primarily benefitting individuals who are younger, healthier, and fortunate enough to not 

encounter major injury or illness. However, for consumers with chronic conditions, injuries, 

disabilities, or other illnesses that require habilitative care, the new guidance may lead to the 

proliferation of plans that do not serve their needs.   

 

We are especially concerned that states using the new 1332 waiver process could decide to cover 

only nominal habilitative services and devices or otherwise limit the scope of these benefits.  The 

inclusion in the PPACA of the category of rehabilitative and habilitative services and devices 

was a major milestone for the disability community in that Congress recognized the importance 

of these benefits to improving the health and functioning of the American people.  This 

represented significant gains for consumers of rehabilitation and habilitation services and 

devices.   

 

Such a decision by states would have a significant impact on individuals who have a disability or 

chronic condition and require habilitation services and devices to improve, maintain, or prevent 

the loss of their health and functional ability.  These same individuals also have a need for other 

essential health benefits such as prescription drugs, behavioral and mental health services, 

chronic disease management, and other benefits. We believe it is the role of the federal 

government to establish standards through its Section 1332 waiver guidance documents that 

provide states with flexibility but still adhere to the nondiscrimination principles that help ensure 

access to and coverage of key benefits mandated by the PPACA.  
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Prior to the ACA, most health plans did not cover habilitation services and devices and only 

three States (Illinois, Maryland, and Oregon) had adopted a habilitative services mandate in the 

individual market.  This lack of coverage contributed to significant downstream costs to the 

health care system for unnecessary disability and dependency.  Enactment of the essential 

benefits package dramatically impacted access to habilitation for children and adults in need of 

these services and devices.  Coverage gains for habilitation services and devices were hard 

fought but necessary to meet the needs of a wide variety of children and adults with autism, 

cerebral palsy, congenital deficits, disabilities, and other chronic and progressive conditions.    

 

Habilitation services and devices are necessary for individuals with many types of 

developmental, cognitive, physical and mental conditions that, in the absence of such services, 

prevent individuals from acquiring certain skills and functions over the course of their lives, 

particularly in childhood.  In addition to physician services and physical therapy, occupational 

therapy, and speech-language pathology, types of habilitation services and devices include, but 

are not limited to, audiology, behavioral health services, recreational therapy, developmental 

pediatrics, psychiatric services, and psycho-social services provided in a variety of inpatient 

and/or outpatient settings.  Habilitation and rehabilitation services: 

 

 Improve long-term function and health status and improve the likelihood of independent 

living and quality of life; 

 Halt or slow the progression of primary and secondary disabilities by maintaining 

function and preventing further deterioration of function; 

 Enable persons with developmental, intellectual, physical or cognitive impairments to 

improve cognition and functioning through appropriate therapies and assistive devices; 

 Speed recovery by achieving better outcomes and enhancing the likelihood of discharge 

from the hospital to one’s home, increase lifespan, and help individuals attain a higher 

level of function post injury or illness; and 

 Reduce the likelihood of relapse and readmission to the hospital, while facilitating return 

to work in appropriate circumstances. 

 

Individuals and families have come to rely on coverage of habilitation services and devices by 

their plans. Using the Section 1332 waiver guidance to expand access to STLDI plans and AHPs 

that can choose not to offer these necessary benefits would negatively impact patient access to 

comprehensive care.  It is of utmost importance that states do not provide a false sense of health 

insurance coverage when, in reality, they only offer plans with minimal benefit coverage in 

exchange for lower premiums. If states are to proceed under the new guidance, they should be 

required to disclose in plain English the exact forms of coverage that each plan does and does not 

provide under the state waiver. Consumers must have the opportunity to fully understand the 

benefits that are available to them in a state, and cost alone cannot be the only consideration by 

which decisions are made by and for health insurance plans.  

 

We also believe that any state plans issued under the Section 1332 waivers should account for 

the challenges that inadequate networks of providers can pose.  Network adequacy standards 



 
should ensure that persons with disabilities are not burdened by significant traveling distances in 

order to receive covered services under the plan, and recognize that many people with disabilities 

lack transportation options.  Specialists with experience in a wide range of conditions should be 

available in-network or available out-of-network with favorable cost-sharing.  Plan issuers 

should be required to collect data on the average time it takes for their enrollees to secure an 

appointment with each of their network’s providers.  Furthermore, we note that time and distance 

standards should not always be used as the sole measure of network breadth, given shortages of 

some types of providers and the regionalization of some specialty care. 

 

For enrollees to benefit from appropriate habilitation, we believe that state 1332 waivers must 

adhere to patient-friendly, network adequacy standards that provide ample access to the full 

complement of rehabilitation and habilitation service and device providers, professionals and 

facilities that provide both primary and specialty care. These services should be provided based 

on the individual’s needs, prescribed in consultation with an appropriately credentialed clinician, 

and based on the assessment of an interdisciplinary rehabilitation/habilitation team and resulting 

rehabilitation/habilitation plan of care. 

 

Finally, we believe that the implementation of the significant changes to the Section 1332 waiver 

guidance document should be closely monitored to assess its impact on access to care, especially 

for vulnerable populations including people with chronic conditions and/or disabilities. We 

strongly encourage CMS to conduct ongoing evaluations of approved state 1332 waivers to 

understand the impact of these changes, and to make such evaluations public.  

 

The undersigned organizations remain steadfast in their support for the continued coverage of 

habilitative services and devices. We are dedicated to ensuring that Americans continue to have 

access to affordable, high-quality and patient-centered health insurance coverage including 

habilitation services and devices.  

 

Thank you for your consideration of our comments. Should you have further questions regarding 

this information, please contact Peter Thomas, coordinator for the HAB Coalition, by e-mailing 

Peter.Thomas@PowersLaw.com, or by calling 202-466-6550.  

 

Sincerely,  

 

The Undersigned Members of the Steering Committee of the HAB Coalition 

American Academy of Physical Medicine and Rehabilitation 

American Speech-Language-Hearing Association 

American Occupational Therapy Association 

American Therapeutic Recreation Association 

The Arc of the United States 
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